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PLAINTIFFS' OPPOSITION TO DEFENDANTS' RENEWED MOTION FOR CLARIFICATION OF JUDGMENT

I.
Introduction

On September 30, 2010, the Court denied the defendants' Motion for Clarification and their request to halt the Court Monitor's independent compliance review (the Community Services Review or CSR).   The Court expressed skepticism with the three reasons proffered by the defendants for enjoining the Monitor's review,
 but allowed them an additional opportunity to support their requested relief, after they considered the first phase of the review process in western Massachusetts.   
The defendants have now filed a Renewed Motion for Clarification (Doc. 520) which acknowledges that a case review is useful and relevant, but endorses a different review instrument than the one selected by the Monitor.
  See Renewed Motion, ¶ 6.  The Renewed Motion does not even discuss, let alone demonstrate, the defendants' initial concerns with the CSR, based upon the initial report for western Massachusetts.  Instead, the Renewed Motion raises four new methodological objections to the CSR, all of which were, or should have been, known to the defendants for many months but were never mentioned in their initial motion.  These new objections, like the original ones, are unconvincing.  The objections mostly reflect an expert disagreement between methodologies, and, in any event, are properly left to the Monitor to resolve.  Finally, the Renewed Motion does not request any action by the Monitor but instead seeks to prospectively enjoin the use of the Monitor's data by the plaintiffs, which is distinctly different relief than requested previously.
  Therefore, the Court should again deny the defendants' Motion, should allow the Monitor to proceed with her compliance reviews, and should not limit in any way the use of information generated by these reviews.      
II.
The Defendants Now Acknowledge That a Case Review Is Useful, But Simply Prefer a Different Case Review Instrument.

For the first time, the defendants now acknowledge that a case review process is a useful and effective method for assessing compliance with key features of the Judgment, such as the appropriate provision of home-based services under a Wraparound model of service delivery.
  Renewed Motion, ¶ 6.  As EOHHS' own clinician notes: "Case studies are a valid source of information for research and evaluation, and can provide information, insights and hypotheses not readily obtainable from quantitative approaches."  Simons Aff., ¶ 6.  However, the defendants would prefer that the Monitor employ a different case review instrument, the System of Care Practice Review (SOCPR), which was developed by researchers from the University of South Florida.
   The SOCPR is substantially similar, in most relevant respects, to the CSR, since both select a random sample of youth and then assess whether the services provided are adequate to meet the needs of the youths and their families and whether the services are planned and delivered consistent with system of care principles.
  

Ultimately, the defendants' Renewed Motion is little more than a preference for a specific case review process that differs from the one selected by the Monitor.  In fact, the Monitor reviewed the SOCPR and, based upon her professional judgment, chose the CSR.  That judgment is entitled to considerable deference, and should not be overturned simply because a clinician employed by the defendants would select a different evaluation instrument.
  This difference in professional preference certainly does not justify interference by the Court with the Monitor's exercise of professional judgment, nor require the issuance of "explicit orders" mandating that the results of this particular case review process never be used to assess the defendants' compliance with the Judgment.  
III.
The Defendants' Renewed Motion Fails to Identify Any Reasonable Basis For Reconsidering the Court's Earlier Decision Based Upon The Concerns Raised in Their Original Motion.

When the Court denied the defendants' initial motion without prejudice, it did so because it deemed their objections speculative and premature.  It agreed to reconsider the motion, but only "if there are things that the defendants are able to point to that emerge from the actual CSR process and not from hypothetical concerns about the CSR process…."  9/30/10 Tr. at 30.  But the Renewed Motion points to nothing in the first CSR report for western Massachusetts that was issued by the Monitor in early November, nor to any of the preliminary findings of the second CSR review in the Northeast region, that supports their hypothetical concerns with the CSR.
  In fact, neither the Renewed Motion nor the supporting affidavit even mention the report or the findings.

Although the defendants' Renewed Motion, ¶ 4, globally incorporates all of the objections to the CSR identified in their original motion, it does not identify a single example of these objections that emerged in the implementation of the CSR.  There is no claim that either of the first two regional reviews punished the defendants for actions of state or local agency personnel over whom they have no control.  Nor do the defendants argue that similar findings and recommendations already have been generated by their own, internal quality enhancement processes.
   Finally, they do not assert that the cost of the CSR is substantially greater than their preferred alternative, the SOCPR.   Thus, there is no evidence that, in the Court's words, the "speculative" concerns presented in the defendants' original motion have "emerged."  To the contrary, the actual implementation of the CSR process demonstrates that these objections are both unfounded and remain purely conjectural.  Thus, it is perhaps not surprising that the Renewed Motion raises four additional methodological objections to the CSR, all of which are no less hypothetical or speculative than those contained in the original motion.   
IV.
The Defendants' Renewed Motion Focuses Entirely on Additional Concerns That They Knew or Should Have Known When They Filed Their Original Motion.
The entire focus of the Renewed Motion is four additional methodological objections that the defendants raise to the CSR process for the first time: (1) sampling and measurement errors; (2) the reliability of reviewer judgments; (3) findings about clinical practice that are based upon the system's response to youth need and child status; and (4) adherence to Wraparound principles.  Each of these objections was, or should have, obvious to the defendants many months ago and could have been raised in their initial motion.  None were even mentioned in that motion.
Traditionally, the defendants' deliberate failure to raise these issues previously means that they are waived.   At the very least, these technical concerns clearly do not satisfy the Court's test for reconsideration – concrete problems that emerge from the actual CSR.  Even the defendants do not claim that they satisfy this standard, as evidenced by the total lack of discussion of any finding or recommendation in the report for western Massachusetts or the findings for the Northeast region.  Therefore, the Renewed Motion should be denied.
V.
The Defendants' Additional Concerns About the Case Review Are Misplaced.

If the Court elects to consider the defendants' additional methodological objections to the CSR, it need not undertake a probing analysis of each objection for three reasons.  First, the Court has already determined that it will not engage in speculative concerns about the design of the CSR process, the format of its protocol instrument, or the statistical reliability of its findings.  Second, the Monitor has already considered all of these technical issues in selecting the CSR, a decision clearly within the purview and discretion of her role and her exercise of professional judgment. Third, the renewed objections constitute little more than a nuanced expert debate between two competing case review processes (the CSR and the SOCPR).
  However, in an abundance of caution, the plaintiffs address each of the principle objections set forth in the Renewed Motion.

A.
The Error Rate for the CSR Is No Greater than for Other Client Review Protocols Like the SOCPR.
First, the defendants argue that error rates in the CSR render its findings of little utility and demand that they be "disregarded."  See Simons Aff., ¶¶ 7-13.
  But as Jack Simons acknowledges, id. ¶ 6, all evaluation methods that are based upon a random sample of participants have some level of sampling error.  When the number of participants is relatively small, and particularly if the total sample is drawn to reflect certain characteristics, such as geographic region or type of program, the sampling error is likely to increase.  This is equally true with the defendants' preferred protocol, the SOCPR, as it is with the CSR.
  
The only way to reduce sampling error is to increase, usually dramatically, the sample size.  This is obviously expensive and demands considerably more personnel and other resources.  The CSR seeks to strike a reasonable balance between sampling accuracy and cost-effectiveness.   See Affidavit of Dr. Ray Foster, ¶¶ 11, 15, 17, attached as Ex. 1. For instance, the current sampling strategy is to review approximately 120 cases, by selecting twenty-four cases from each of five regions, with at least 5 cases in each region for youth who receive only In-Home Therapy Services, and the remainder receiving Intensive Care Coordination Services.  To ensure that a error rate of no more than +/- 5% for this sampling strategy would require at least doubling (250) and probably tripling (375) the sample size, with a concomitant increase in resources and expense.  Given the defendants' initial objection to the cost of the review, this solution, and therefore this error rate, is not realistic.

Significantly, it is standard practice in court monitoring situations for the sampling strategy, sample numbers, and sample selection process to be agreed to by the parties.  See Foster Aff., ¶ 12, 14, 15.  Moreover, as more fully described in Dr. Foster's affidavit, the CSR focuses on pattern detection.  See Foster Aff., ¶ 13.  Identifying whether specific positive or problematic patterns exist in the practice of service planning and the provision of services is the fundamental concern of all parties and the Court.     

The other form of error which the defendants discuss – measurement error – is adequately addressed through the training, certification, and inter-rater reliability procedures incorporated into the CSR.  See Foster Aff., ¶¶ 24-27.  Because all reviewers must pass a rigorous test, and have their clinical judgments on several test cases evaluated by other highly-experienced clinicians in order to ensure both consistency and reliability, the measurement error in the CSR, like that of the SOCPR, is actually rather small, and in any event insignificant for the purpose of this motion.  See USF Monograph at 7 (training of reviewers and subjecting them to inter-rater reliability testing to ensure validity of findings).

Thus, while the CSR, like all case reviews, include some degree of imprecision, its findings are useful and reliable measures of the compliance with the Judgment, and certainly should not be "disregarded."
B.
The Development and Implementation of the CSR Ensures Consistency and Reliability of Reviewer Judgments. 
Second, the defendants recast their reliability objection by claiming that the CSR rating process is not "transparent."  See Simons Aff. ¶¶ 17-18.  In addition to reviewer certification and inter-rater reliability testing to ensure that reviewer judgments are consistent and valid, the CSR has been developed, tested, revised, and implemented by nationally-recognized researchers who paid careful attention to the reliability and validity of its findings.  See Foster Aff., ¶¶ 2-6.  First, the scoring process was designed to avoid simplistic, binary judgments (yes/no), and instead to encourage a more flexible, nuanced assessments of each data point (i.e. multiple indicators of child status).  Foster Aff. ¶ 21.  Second, the CSR then prompts the reviewer to group scores into one of six categories, based upon specific criteria that trained reviewers apply.  Id.   This allows for a more meaningful understanding of the findings based upon categories that reflect both the degree (i.e. more v. less need) and the urgency of the situation.  Id.  Finally, categorical ratings are then aggregated into practice areas to allow courts, court monitors, state administrators, program directors, clinicians, families, and the general public to appreciate the strengths and weaknesses of the child-serving system.  Id. ¶¶ 30, 33, 34.

This structure, the categories, ratings, and scoring criteria have been refined over time, with considerable input from stakeholders and state officials where the CSR has been implemented.  Id. ¶¶ 5-7.  Contrary to the uninformed claims of Mr. Simons, the CSR has been critiqued by experienced researchers, has benefited by considerable "feedback," and has been improved over the many years and multiple jurisdictions where it has been used.  Id.  Like the SOCPR, it has been demonstrated to be a reliable measure of the performance of a child-serving system as well as a valid assessment of compliance with a court order.  Id.
C.
The CSR Is Designed and Has Been Successfully Used to Assess Both the Adequacy of Service and Clinical Practice. 

Third, the defendants argue that the CSR invalidly translates findings about the youth and family into findings about the child-serving system.  See Simons Aff., ¶ 22.  But the very purpose of a case review, including the defendants' preferred SOCPR, is to make findings and judgments about the effectiveness of the service system based upon observations and findings about the youth and families served by that system.  The CSR accomplishes this through a well-designed relationship between status and practice.  Foster Aff. ¶¶ 29-30.  Specifically, the "CSR recognizes the positive association between improvements in child status and effective practice performance by a service system.  Id. ¶ 30.  To disregard this connection would result in a compliance process that would merely check on "operation process requirements, which we know is insufficient for evaluating the actual effectiveness of practice."  Id., ¶ 31. 
D.
There Is Nothing in the CSR that Is Inconsistent with Wraparound.    

Finally, and somewhat perplexingly, the defendants claim that the CSR is not respectful of Wraparound principles and conflates good team practice with "turbo case management."   See Simons Aff. ¶¶ 25-26.
   The single example relied upon by Mr. Simons to support this claim is his interpretation of a statement made by an unidentified presenter at a meeting on November 19, 2010.  Ironically, Mr. Simons' concern about the common use of the term "team" to refer to care planning teams used in the Intensive Care Coordination and In-Home Therapy programs, is inconsistent with the program specifications for each service that require both programs to operate consistent with Wraparound principles.  

In any event, the CSR acknowledges, respects, and understands Wraparound principles and values.  Forster Aff. ¶ 32.  Specifically, the CSR was used to assess compliance with a court-ordered remedial plan in Hawaii that was based upon system of care principles and that reflected Wraparound values.  Id. ¶ 32.  
VI.
Conclusion


For the reasons set forth above, and in the affidavit of Dr. Raymond Foster, the Court should deny the defendants' Renewed Motion, with prejudice.  It should not allow this protracted effort to enjoin the Monitor's independent review process to continue any longer, nor invite repeated or slightly nuanced arguments to either the CSR process or its findings.  Instead, it should deny the defendants' requested relief that would obviate the use of the CSR as a compliance assessment tool in this case, and not countenance ongoing methodological objections to the Monitor's chosen compliance review process. 
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�   In their initial Motion and Memorandum (Docs. 502, 503) the defendants opposed the CSR because: (1) it assessed actions of state officials who were not technically defendants in this case, although most operate under the control and direction of a defendant, the Secretary of the Executive Office of Health and Human Services (EOHHS); (2) it was unnecessary given the defendants' internal evaluation methods; and (3) it was expensive.  See Mem. at 5-6,  9-10, 12.





�   The defendants' Renewed Motion relies entirely on the affidavit of MassHealth employee, Jack Simons (Doc. 520-1).  Mr. Simons supports a case review process for assessing the implementation of home-based services, but prefers the protocol instrument developed by the University of South Florida (USF).  See Simons Aff., ¶ 6.





�  Significantly, the defendants no longer seek to halt the CSR.  Rather, they have altered their request for relief in their Renewed Motion and now seek "explicit orders" that the CSR cannot be used to measure the defendants' compliance with the Judgment.  This substituted relief makes little sense, since it effectively endorses an independent compliance review that cannot be used to measure compliance.  It also suggests that cost is no longer a relevant factor, since the defendants are now willing to pay for a process that would not be used for its intended purpose.


  


�  This represents a significant modification of the defendants' prior position, which claimed that a randomly selected case review that evaluated a system of care was not a reasonable method for evaluating compliance with the Judgment.  See Mem. at 4-5, 8 (Doc. 503).


�  The director of USF's research institute, Dr. Robert Friedman, served as the plaintiff's' expert at trial and submitted an affidavit in conjunction with the plaintiffs' Opposition to the defendants' original motion.  Doc. 505-1.  Dr. Friedman strongly supports the use of a case review approach to assessing compliance and specifically endorsed the CSR.  See Friedman Aff., ¶ 23 ("The CSR that the Monitor proposes to use is a reasonable form of case review, appropriate for the intended purpose"). 





�   Ironically, the defendants' primary objection to the CSR which was asserted in their initial motion – that it is "a method for the appraisal of an entire system of care" – is precisely the focus of their preferred process, the SOCPR.  As described by its authors, the SOCPR is a "method of measurement used to explore and document the degree to which service and support planning and delivery is consistent with system of care values and its approach to care."  Hernandez, Worthington, and Davis, "Measuring the Fidelity of Service Planning and Delivery to System of Care Principles: the System of Care Practice Review," USF Monograph (2005).


 


�   Presumably, if the defendants' preferred instrument were adopted, they would accept the compliance findings of that process and accommodate the unavoidable transition costs and delays associated with switching protocol instruments at this point.  


�   The only reference to the actual implementation of the CSR is Jack Simons' interpretation of certain statements made by unidentified persons at a presentation about the Northeast review on November 19, 2010 and a single sentence in the one report.  Simons Aff., ¶¶ 22, 26.    





�  The plaintiffs' noted in their earlier Opposition that there is a unique need for an independent compliance review process.  In fact, there is now some reason to question the data from the defendants' internal evaluation techniques, since certain positive findings about the Wraparound process are plainly inconsistent with the process and practice scores from the CSR.  


�   Even one of the lead developers of the SOCPR has already endorsed the usefulness and validity of the CSR.  See Friedman Aff., ¶ 23.





�  Interestingly, Mr. Simons has never been trained in the CSR, and does not claim to have ever conducted a case review pursuant to the CSR, the SOCPR, or any similar protocol.   





�  It is also true with respect to the internal evaluation tool that the defendants' employ to assess the Wraparound team process called the Wraparound Fidelity Index (WFI).  But despite their emphasis on the positive findings of the WFI in the most recent status report (Doc. 519 at 40), they offer no information on sampling or measurement error rates for their protocol, which is administered to a sample of families in ICC.  


�  Notably, Mr. Simons does not claim that the creators of this term, Drs. Jim Rast and John VanDenBerg, ever applied it to the CSR, or even ever expressed any concerns with the CSR.  Instead, Mr. Simons simply borrows this term from its authors, and then, applying it out of context, uses it to criticize the CSR.
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