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PLAINTIFFS’ OPPOSITION TO EOHHS’ 

MOTION TO MODIFY JUDGMENT

I.
Introduction


After repeatedly assuring the Court that all requirements of the Judgment were being implemented on schedule,
 one of the defendants
 now seeks to modify the Judgment by delaying four of the seven remedial services for at least a year.
   While the Commonwealth's fiscal challenges are undeniable, they do not warrant modification of the Judgment, and particularly not in the illogical and unsupported manner requested by EOHHS’ Motion.  Because the Motion is inconsistent with the Medicaid Act and does not satisfy the strict standards for modification under Fed. R. Civ. P. 60(b), it should be denied.  

II.
In Violation of the EPSDT and Reasonable Promptness Provisions of the Medicaid Act, the Defendants Have Failed to Provide Children with Serious Emotional Disturbance with Medically Necessary Home-Based Services for Almost Two Decades.


In 2001, after defendants resisted the plaintiffs' concerted efforts to resolve this matter without litigation, the plaintiffs filed their Complaint (Doc. # 1), alleging extensive and longstanding violations of the EPSDT and other provisions of the Medicaid Act.  These violations included, among others, the systematic failure to provide children with emotional, behavioral, and psychiatric conditions with appropriate home-based mental health services.  These violations had continued for well over a decade, since Congressional amendments to the EPSDT program in 1989 required States to promptly provide children with all necessary care to prevent or ameliorate their behavioral health conditions.
  

Almost five years later, the Court found that the defendants were still violating federal law by failing to offer children with Serious Emotional Disturbance (SED) several forms of home-based services.  Rosie D. v. Romney, 410 F.Supp. 2d 18, 23 (D. Mass. 2006).  Specifically, it determined that:

The undisputed evidence offered at trial made it clear that children with serious emotional disabilities are among the most fragile members of our society; their medical needs frequently extend across a spectrum of service providers and state agencies.  Prompt, coordinated services that support a child's continuation in the home can allow even the most disabled child a reasonable chance at a happy, fulfilling life.  Without such services a child may face a stunted existence, eked out in the shadows and devoid of almost everything that gives meaning to the gift of life.  Defendants' failure to provide adequate assessments, service coordination, and home‑based supportive services for Medicaid‑eligible children with serious emotional disturbances was glaring from the evidence and at times shocking in its consequences.

Id. at 24.  After carefully reviewing all of the evidence and finding a longstanding pattern of noncompliance with federal law, the Court noted that:

For most SED children, however, Defendants provision of services amounts to an attempt to patch together long‑term care out of short‑term programs.  For most SED children, this will not work.  Though short‑term programs have their uses, they are inadequate by themselves to treat children with chronic conditions, who usually require carefully planned and flexible services for months or years.  The absence of these long‑term services too often leaves SED children with only one option:  expensive, clinically unnecessary and damaging confinement in a long‑term residential program or hospital, far from home and family.

Id. at 53.

The Court concluded that:

Because Defendants have failed to meet the substance of the EPSDT mandate, they have not satisfied Congress' command to provide services with "reasonable promptness."  42 U.S.C. ( 1396a(a)(8).  The fact that Defendants provide some services does not relieve them of the duty to provide all necessary services with reasonable promptness.

Id.

Despite these pervasive federal violations and the indisputable harm it caused vulnerable children, the Court allowed the defendants an additional six months to devise a remedy.  It then took almost another year before a Final Remedial Plan, substantially in the form proposed by the defendants themselves, and Judgment were approved.
  Rosie D. v. Patrick, 497 F.Supp. 2d  6 (D. Mass. 2007).  Finally, the Plan afforded the defendants yet another two years to implement the service requirements of that Plan.  Id. Ex. A, ¶ 38.  Thus, children with SED, who have been entitled to medically necessary home-based services since at least 1989, who secured a judicial declaration in 2006 that that right was being violated, and who have been entitled to specific remedial services since 2007 are being asked to wait at least another year before they finally receive the treatment that they need.  To families who have been waiting so long, EOHHS' Motion constitutes a broken promise.  To children like many of the named plaintiffs, the treatment may come too late.
  

III.
The Defendants’ Motion Seeks Court Approval to Further Delay Medically Necessary Home-Based Services for At Least Another Year.

A.
The Proposed Delay of Four Critical Remedial Services Is Unsupported and Unwarranted.
EOHHS' Motion seeks to delay, for at least another year, the initiation of the four remedial services that constitute the treatment components of the Court's Judgment: In-Home Therapy Services,
 In-Home Behavioral Services,
 Therapeutic Mentoring Services,
 and Crisis Stabilization.
  Each of these services constitutes a distinct clinical intervention designed to address a distinct condition or behavior.  Each has been developed by the parties with the input from numerous experts and determined by the Court to be key elements of home-based services.
  Rosie D. v. Patrick, 497 F. Supp. 76, Ex. A, ¶¶ 32-33.   Each is separately described in the defendants' submission of a State Plan Amendment to the Center for Medicare and Medicaid Services (CMS) as medically necessary to prevent or ameliorate a behavioral health condition.  Each is critical to the plaintiff class to treat a specific diagnosis or condition.

The rationale for the proposed delay is entirely financial.  See EOHHS' Motion at 2 ("[W]hile this request is wholly driven by the fiscal exigencies besetting MassHealth…").  EOHHS' claims that it will save $38,000,000 if children are not provided these home-based services for a year.
  Dehner Aff. at 4, ¶ 10.  Its Motion and affidavits, however, contain no explanation for this cost projection, no analysis of options considered or reasons why they were rejected, no description of the alternative cuts that will result if the Motion is denied, and, most importantly, no comparative assessment of the harm to children by the delay.  Further, there is no evaluation whatsoever of the non-healthcare discretionary spending which the Commonwealth will leave intact, while delaying these court-ordered, mandatory EPSDT services.  As a result, it is impossible to evaluate the rationale and import of the Motion.  Because EOHHS has not met its substantial burden of persuasion and heavy burden of production necessary to support a motion to modify a judgment under Fed. R. Civ. P. 60(b), the Motion should be denied on its face.
  See Cooper v. Noble, 33 F.3d 540, 543-44 (5th Cir. 1994); Hadix v. Johnson, 896 F. Supp. 697, 701-06 (E.D. Mich. 1995).  At the very least, the plaintiffs need to conduct discovery to explore these matters and their impact of children with SED.

B.
The Implementation of Care Coordination Services, While the Treatment Services Are Delayed and Other Existing Services Are Reduced or Eliminated, Is Illogical and Inefficient.

EOHHS attempts to mitigate the obvious harm of this delay by arguing that three other remedial services will not be delayed.  But only one of these – Mobile Crisis Intervention – is a direct treatment intervention, and this service is proceeding on schedule because it is part of a larger adult and child emergency services program that currently is being redesigned and reprocured,
 with a projected start date of July 1, 2009.  The other two services – Intensive Care Coordination and Peer to Peer Caregiver (Family Partners) – are core services that assess, plan, organize, coordinate and monitor mental health services, but are not really a direct treatment intervention.  While critical to the success of the entire wrap-around and home-based approach, ICC and Family Partners mostly coordinate services rather than providing services.  Under the recent and proposed budget cuts, there will be little treatment to coordinate.

Over the past five months, as detailed in the affidavit of Thomas Dehner, MassHealth has already cut $21,000,000 in mental health services to adults and children.  See EOHHS' Motion, Dehner Aff., Ex. A.  Additional budget cuts and service reductions have been sustained by the Department of Mental Health (DMH) for both children and adults.  See Letter to Governor Patrick from various organizations, dated December 19, 2008, attached hereto as Ex. 1.  Similar cuts have been imposed on other state agencies that provide mental health services to children in the child welfare and juvenile justice system.  Id. at 2.  Further reductions for FY09 for MassHealth, DMH, DCF and DYS are being planned and will be implemented shortly.  See EOHHS' Motion, Bernard Aff. at 2.
  Still more cuts will be enacted to both Medicaid and other state child-serving agencies in FY10,
  including the termination of the entire MHSPY and CFFC programs, which the Court found to be model programs, and the projected reduction or termination of DMH's wrap-around services for children.   Finally, MassHealth's managed care organizations and the Massachusetts Behavioral Health Partnership (MBHP) are restricting access to a range of other community-based behavioral health services through new prior approval and rigid documentation requirements.  By any measure, if the Motion is allowed, there will be far fewer mental health services for children on July 1, 2009 than there were on July 1, 2007, just before the Court issued its Judgment, or on July 1, 2008, a year into the implementation planning process.  Consequently, there will be scarce treatment interventions available to coordinate.   By all measures, children and their families will be worse off next year than they were last year.   


Moreover, there is a serious question whether creating an intensive care coordination program without the home-based services that the program was designed to access and coordinate makes sense from a programmatic, clinical, fiscal, or family perspective.  It is somewhat like paying for a traffic director after banning all automobiles.  It is precisely what this Court found wrong with the Commonwealth's current children's mental health system.  Rosie D. v. Romney, 410 F.Supp. 2d at 53.   

The clinicians and care managers who will work in the program will have little treatment that they can access, particularly given the enormous reductions in existing services that have been, or will be, imposed through executive budget cuts.  ICC providers are worried that they will have to employ staff with little to do, and have to pay staff without adequate reimbursement since their contracts stipulate that reimbursement is dependent on proof of billable activities, like accessing and coordinating mental health services.  

Moreover, ICC and Family Partners are intensive services, demanding a great deal from families, state agency partners, school officials, and other concerned or involved persons.  It is a cruel hoax to engage families, conduct comprehensive home-based assessments, appoint a single case manager, join state and educational agency staff, convene a unified treatment teams, develop a treatment plan, and then provide none of the medically necessary services that the child needs.  It is also a direct violation of the EPSDT provisions of the Medicaid Act.  

Finally, creating, training, and implementing ICC and Family Partners is complex and expensive.  It is questionable whether this effort and expense is worthwhile if the very purpose for which these programs are created is frustrated by the absence of the remedial treatment services.  While a very brief period between start up of ICC and start up of the other remedial services may be appropriate to ensure adequate training and system development, initiating the former on July 1, 2009 and delaying the latter by a full year is wholly inconsistent with the Court's findings on liability and judgment on remedy.    

C.
There Is No Certainty, or Even a Significant Likelihood, That the Fiscal Basis for the Motion Will Be Rectified Within a Year.

The Motion assumes, without support,
 that the "crisis" which justifies the delay will resolve itself within a year.  If this assumption is erroneous, then it is likely that another motion to modify will follow.  Given the uncertainty of the economic conditions, and the lack of any sound reason to assume that budgetary issues will be resolved in this twelve month period,  allowing this Motion sets a dangerous precedent for another and another.

IV.
The Motion Is Inconsistent with Federal Medicaid Law.


It is well established that Congress does not require states to participate in the Medicaid Act.  However, once a state opts in, it must abide by Medicaid's laws and regulations in order to obtain federal funds.  See Bowen v. Massachusetts, 487 U.S. 879, 883, 108 S.Ct. 2722, 101 L.Ed.2d 749 (1988); Bryson v. Shumway, 308 F.3d 79, 81 (1st Cir.2002).  Because Medicaid is an entitlement program, and its EPSDT provisions, in the Court's terms, "breathtaking" in scope and effect, Rosie D., 410 F.Supp.2d at 22, States cannot deny eligible recipients medically necessary services solely because of budget constraints.  As the Eighth Circuit declared:  a state "may take ... budget factors into consideration when setting its reimbursement methodology," but "may not ignore the Medicaid Act's requirements in order to suit budgetary needs."  Arkansas Med. Soc'y., Inc. v. Reynolds, 6 F. 3d 519, 531 (8th Cir. 1993), citing Alabama Nursing Ass'n v. Harris, 617 F.2d 388, 396 (5th Cir. 1980).  Virtually every court that has considered the matter has rejected fiscal constraints as an excuse for delaying or failing to provide medically necessary covered services promptly.  See S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 592-93 (5th Cir.2004); Pediatric Specialty Care, Inc. v. Ark. Dep't of Human Servs., 293 F.3d 472, 480 (8th Cir.2002).  As one district court explained, when confronting an argument similar to that advanced by the defendants here: 

Budgetary constraints, however, are no defense. . . [citations omitted].  The reason is simple. States could easily renege on their part of the Medicaid bargain by simply failing to appropriate sufficient funds. Medicaid is an optional program. States are not required to participate. Once they do elect to participate, however, they must comply with federal requirements. That requires funding a sufficient budget to meet the needs of the program. See Alabama Nursing Home Ass’n v. Harris, 617 F.2d 388, 396 (5th Cir. 1980) (holding that “a state may not circumvent its previous guarantee of [Medicaid benefit payments] by failing to take requisite steps to ensure adequate funding of the program's projected expenditures”). . . .  [F]easibility of alternatives should not be determined by budgetary constraints. Feasibility must be determined by the recipient's needs and treatment plan, and not solely by the funds available to service that plan. 

Benjamin H. v. Ohl, Civ. No. 3:99-0338, 1999 WL 34783552, *14 (S.D. W. Va. July 15, 1999).  See also,  Amisub, Inc. v. Colorado Dept. of Social Servs.,
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 879 F.2d 789, 800-01 (10th Cir. 1989); Alabama Nursing Ass'n,
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 668 F.Supp. 216, 221 (S.D.N.Y.1987), aff'd, 841 F.2d 47 (2d  Cir.1988); Michigan Hosp. Ass'n v. Babcock,
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 736 F.Supp. 759, 764 (W.D.Mich.1990);   Illinois Hosp. Ass'n v. Illinois Dep't of Pub. Aid,
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 576 F.Supp. 360, 368 (N.D.Ill.1983). 

Moreover, as this Court noted, certain of Medicaid's services are considered mandatory and must be provided in all medically necessary circumstances, while others are deemed optional and can be provided at the State's discretion.  Rosie D., 410 F.Supp.2d at 24.  EPSDT services for children indisputably are in the former category.  Id. at 25.  Thus, while the defendants may have leeway in tailoring or limiting optional Medicaid services, they have no such flexibility with respect to EPSDT services.


If a State cannot ignore Medicaid's promptness requirement because of budget challenges, particularly with respect to mandatory EPSDT services, it cannot modify a judgment based upon fiscal constraints.  Thus, unlike consent decree provisions that exceed constitutional requirements or provisions of court orders that address details of implementation, the wholesale denial or substantial delay of rights guaranteed by federal law – like the prompt provision of medically necessary care to Medicaid-eligible persons – is simply not an obligation that can be modified or postponed.  Because EOHHS' Motion seeks to delay the provision of mandatory medical services far beyond when they are medically needed, and solely for budgetary reasons, the Motion is directly at odds with the EPSDT and reasonable promptness provisions of the Medicaid Act and should be denied on its face.    

V.
EOHHS Has Not Met Its Heavy Burden to Demonstrate Entitlement to the Extraordinary Relief of Modification of the Judgment.


“Rule 60(b) relief is extraordinary relief reserved for exceptional circumstances, given the countervailing interest in the finality of such orders.”  Paul Revere Variable Annuity Ins. Co. v. Zang, 248 F.3d 1, 5 (1st Cir. 2001)(internal quotes omitted); United States v. Caterpillar, Inc., 227 F.Supp.2d 73, 80 (D.D.C. 2002) (“Requests to modify consent decrees are to be approached with caution.”).  Courts, including the First Circuit, have recognized that the bar to such relief must remain high because there "must be an end to litigation someday…and therefore district courts must weigh the reasons advanced for reopening the judgment against the desire to achieve finality in litigation.”  Paul Revere, 248 F.3d at 5-6 (internal citations and quotations omitted); NLRB v. Harris Teeter Supermarkets, 215 F.3d 32, 35 (D.C. Cir. 2000) (noting that modification of a judgment “is an extraordinary remedy, as would be any device which allows a party … to escape commitments voluntarily made and solemnized by a court decree.”) (quoting Twelve John Does v. District of Columbia, 861 F.2d 295, 298 (D.C. Cir. 1988)).


The Supreme Court has established a framework for modification of a structural injunction that is incorporated into a judgment in institutional reform litigation, such as the Judgment in this case.  See Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367, 383 (1992).
   Rufo requires a two-step analysis.  First, “a party seeking modification of a consent decree bears the burden of establishing that a significant change in circumstances warrants a revision of the decree.”  Rufo, 502 U.S. at 383.
  Second, assuming that the movant demonstrates that a significant change occurred, “the court should consider whether the proposed modification is suitably tailored to the changed circumstance.”  Id. at 383.   In all cases, modification is appropriate only if it serves the fundamental purpose of the decree or judgment.  Rufo, 502 U.S. at 387 (modification permissible because it did not violate the “basic purpose” of the decree).   Here, EOHHS' Motion directly contravenes the core purpose of the Court's Judgment – to promptly provide mandated medically necessary home-based services to children – and therefore fails to satisfy both components of the Rufo analysis.

A.
By Delaying the Provision of Medically Necessary Remedial Services, EOHHS' Motion Violates the Very Purpose of the Judgment.
 
  EOHHS' proposed modification is plainly inconsistent with the basic goal of the Judgment and explicit mandates of federal law.  While financial constraints may be a legitimate concern when considering  modification of a consent decree in institutional reform litigation, modifications “may not be used to justify the creation or perpetuation of” the violations themselves.  See id. at 392; Carty v. Farrelly, 957 F.Supp. 727, 744-45 (D.V.I. 1997) (“lack of financing is not a defense to the failure ... to provide minimum constitutional standards”) citing Inmates of Allegheny County Jail v. Wecht, 699 F.Supp. 1137, 1146 (W.D. Pa.1988).   This is particularly true in with respect to entitlement programs like Medicaid.  See Section IV, infra.


In its memorandum, EOHHS ignores the basic remedial purpose of the Judgment and makes no effort to reconcile its modification with that purpose.   As the Court's decision made clear, the basic purpose of the Judgment is to rectify adjudicated federal Medicaid violations that denied tens of thousands of children with SED in Massachusetts the medically necessary home-based services to which they are entitled.  Rosie D., 410 F.Supp.2d at 29.  EOHHS' proposed modification is to further delay these services for yet another year.  For that reason alone, the Motion should be denied, because on its face it contravenes the core purpose of the Judgment and the fundamental requirement for modification in an institutional reform case.  


B.
EOHHS Has Not Met Its Burden of Establishing that the Current 




Fiscal Crisis Warrants a Revision to the Final Judgment.
EOHHS' Motion assumes that the “flexible” approach endorsed by the Supreme Court in Rufo for consideration of a modification request opened the door to modification whenever a State claims an unexpected change in circumstances.  This simply is not so, as the Court made clear: “Although we hold that a district court should exercise flexibility in considering requests for modification of an institutional reform consent decree, it does not follow that a modification will be warranted in all circumstances.” Id. at 383.



Under Rufo, a significant change in factual circumstances may warrant modifications only where the changes make compliance with the decree “substantially more onerous,” than it was previously, where the decree “proves to be unworkable because of unforeseen obstacles,” or where failure to modify would be “detrimental to the public interest.” Id. at 383.  Importantly, modification under Rule 60(b) is appropriate only when the order is no longer equitable, “not when it is no longer convenient to live with the terms of a consent decree.” Id.  Therefore, the burden on EOHHS is substantial, because “a state is afforded no deference when striving to meet its initial burden of showing changed circumstances.”  Grier v. Goetz, 402 F.Supp.2d 876, 885 (M.D. Tenn. 2005); see also Rufo, 502 U.S. at 392 n. 14.  


The Motion plainly fails to meet this burden.  While the fiscal challenges facing the Commonwealth are undeniable, EOHHS has done nothing to demonstrate how the Commonwealth’s general revenue shortfalls constitute a significant changed circumstance that relates specifically to the relief required by the Judgment.  EOHHS' Motion and affidavits contain no analysis of budget choices made between discretionary and non-discretionary spending – whether with regard to the Commonwealth's budget generally,
 the separate budgets of EOHHS and the agencies within its purview,
 or solely its Medicaid line items.  Nor is there any explanation of options considered or reasons why they were rejected.  And, while “EOHHS anticipates that the Governor will implement at least one more round of executive branch budget cuts,” see Memo at 5, the plaintiffs and the Court are left merely to speculate about the nature, scope, and timing of such cuts.  There is no presentation of how EOHHS arrived at their cost or savings projections for the remedy and proposed delay, no description of any alternative cuts that might result in MassHealth if the Motion is allowed, see Motion at 2, and, most importantly, no comparative assessment of the harm to children by the delay.  To say that EOHHS' support for the extraordinary relief of modification is thin would be an understatement.
Other than their conclusory assertions that budget reductions are needed and must be shouldered by the plaintiffs through perpetuation of the defendants’ violations of Medicaid, EOHHS makes no showing that their claimed fiscal difficulties “affect compliance with, or the workability or enforcement of, the final judgment” and that they “occurred despite the [movants’] reasonable efforts to comply with the judgment.”  Cooper v. Noble, 33 F.3d 540, 544 (5th Cir. 1994) (modification denied when officials did not adequately explain how the increased inspections and changes in number and diversity of inmates affected the workability of the final prison housing judgment, compliance with the judgment, or enforcement of the judgment).
  To the contrary, and of utmost importance, EOHHS acknowledges that it “does not contend that it will be administratively unable to comply with the terms of the Judgment absent” the proposed additional year-long delay.  See Memo at 6.   Indeed, in both their most recent Status Report to the Court, and the Motion itself, EOHHS contends that it is "on pace to implement all required services by the June 30, 2009 deadline and will continue to take all steps necessary to achieve those implementation deadlines should the requested relief not be granted."   Memo at 6.

Moreover, under Rufo, “modification should not be granted where a party relies upon events that actually were anticipated at the time it entered into a decree.”  Id. at 385.  In this case, the defendants proposed a mechanism for funding the remedial services required by EPSDT.  The Judgment explicitly acknowledged a funding contingency – approval by CMS of the remedial services and a concomitant commitment to provide Federal Financial Participation (FFP) for these services.  See Judgment, ¶¶ 31, 49.  Significantly, this funding contingency was anticipated and included as a condition for complying with the time lines set forth in the Judgment.  State matching funds were not.  The defendants did not propose, nor did the Court include in its Judgment, any qualification to the defendants’ obligations in the event of a state budget shortfall, despite the fact that such events occur with relative regularity.  Instead, the parties anticipated and the Court foresaw that state matching funding would be provided for all remedial services if and when federal funding was approved.
   As the Supreme Court has explained: “Had there been any intention to depart from the [remedial] plan in the event of [a state budget shortfall], it is much more reasonable to believe that there would have been an express provision to that effect.”  Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 574 (1984).   Just as the Stotts Court could not believe that the failure to address the consequences of a budget shortfall was inadvertent, so too here the defendants’ failure to include in its proposed judgment a provision addressing the consequences of a downturn in state revenues can hardly be considered an oversight.  Id.  See also Rufo, 502 U.S. at 385; Cronin v. Browner, 90 F.Supp.2d 364, 371 (S.D.N.Y. 2000) (“The events highlighted by defendant do not meet the Rufo standard because they were, for the most part, foreseeable and, even if unforeseeable, have not made compliance substantially more onerous as to make the Consent Decree unworkable.”);  United States v. Caterpillar, Inc., 227 F.Supp.2d 73, 83 (D.D.C. 2002) (modification denied where defendant failed to establish the magnitude of alleged cost increase or that such increase was unanticipated). 


C.
Even If The Financial Crisis Constitutes A Significant Change In Circumstances, 
The Proposed Modification Is Not Suitably Tailored To That Change.  


Even if this Court were to conclude that the claimed financial crisis meets the first prong of the Rufo standard,  EOHHS has failed to demonstrate that the proposed modification satisfied the second prong: that it is “suitably tailored” to the change.  Indeed, EOHHS makes no effort to do so.  Neither the Motion nor the affidavits offer any explanation as to how the proposed modification is narrowly focused and addresses EOHHS' fiscal challenges in a way that does "not create or perpetuate” the adjudicated Medicaid violations.  Rufo, 502 U.S. at 391-92.   Where, as here, the anticipated savings represent less than one half of one percent of EOHHS’ annual budget and a far smaller percentage of the overall budget controlled by the defendants, it is difficult to imagine that the defendants could not realize savings elsewhere without compromising the federally-mandated behavioral health services required by the judgment.
  Importantly, EOHHS is not proposing modifications designed to mitigate the administrative costs of compliance.
  Rather, EOHHS proposes a wholesale curtailment of the very services necessary to rectify years of violations under Medicaid, thereby defeating the very purpose of the Judgment and failing to even consider possible administrative modifications to meet its fiscal challenges.  


Second, under Rufo, the focus must be on whether the proposed modification will “resolve the problems created by the change in circumstances.  A court should do no more, . . .”  Rufo, 502 U.S. at 391.  EOHHS makes no effort to demonstrate that its proposed modification is so limited.  In fact, the proposed modification goes far beyond what is necessary.  Moreover, granting the proposed modification will not resolve the problems created by the alleged change of circumstances.  In the not-unlikely-event that the Commonwealth’s budgetary shortfall continues next year, the parties will find themselves in precisely the same situation once again, even if the defendants’ modification is granted.  

VI.
Conclusion


For the reasons set forth above, the defendants’ Motion to Modify the Judgment should 

be denied on its face.  Alternatively, a pre-trial scheduling order should be established,
 discovery conducted, and the matter should set for an evidentiary hearing.  Prior to the hearing and after discovery is completed, the plaintiffs will supplement their Opposition. 
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�   Less than two months ago, the defendants filed their Fourth Status Report (Doc. # 425), well after the fiscal situation affecting Massachusetts and the Nation had become clear, and almost two months after the Governor had announced major budget reductions and the possibility of further reductions.  That Report asserted, without caveat or any indication that the fiscal situation might require a delay in the implementation schedule for remedial services to class members, that all new services would be available by June 30, 2009.  Report at 31-38 (“The defendants are taking the steps described in paragraphs 19-33 above to complete this project by June 30, 2009, as required by subpart ii”).  Id. at 39.  





�   This Motion is brought solely by one defendant – the Executive Office of Health and Human Services (EOHHS) – but not the other defendants, including the Governor and the Secretary of the Executive Office of Administration and Finance (EOAF).  The purpose and implications of filing a significant motion by only some of the defendants is perplexing.  The consequences of this limitation appear to be that the other defendants, including the Governor, are not seeking to modify the Judgment.  This limitation alone is a ground for denying the Motion at this point, and until a full explanation is offered to justify this strategy.





�  The filing of the Motion came as a complete surprise to the plaintiffs.  Just the day before it was filed, the parties met for three hours to discuss a variety of implementation activities.  The possibility of delay was never mentioned.  To the contrary, state officials repeatedly indicated that all tasks were proceeding as planned, and that all services would become available on time.  The notice of filing the motion required by Local Rule 7.1 was provided in a pro forma manner only a few hours prior to its submission, without any meaningful opportunity to confer, and despite the plaintiffs’ declared willingness to discuss the issues over the next several days.     


�   The 1989 amendments to the EPSDT program left no doubt that medically necessary treatment, in addition to early screening and diagnosis, must be provided by States for all children.  42 U.S.C. § 1936d(r)(5), as amended by the Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-239, § 6403, 103 Stat. 2261-2265, 2268, 2269.


�   The defendants took great pains to emphasize that their Proposed Plan, and the Court's Final Remedial Plan was not a consent decree.  They stated unequivocally that "Defendants’ proposal of this Plan is not an expression of consent to this Plan, and this plan is not a consent decree, settlement agreement, or other contractually negotiated agreement.  See Defs' Proposed Plan (Doc. # 339) at 1.  The Court echoed this statement in its Final Judgment:  "The terms of this Judgment constitute an order of this court and do not constitute a consent decree, settlement agreement, or any other agreement or consensual act of the parties."  Judgment at 3 (Doc. # 367-2) 


�   Several of the named plaintiffs are no longer minors, no longer in school, or no longer living at home.  For them, the Congressional mandate and this Court's Judgment are probably of no avail.  For other named plaintiffs, like Tyriek who is confined in a state mental hospital and Anton who had to be placed in a residential school, another year without needed home-based treatment is likely to be irreparable and certainly will be devastating.  And for the remaining named plaintiffs, as well as members of the class who are struggling to remain in their homes and communities, the proposed delay substantially increases the risk that they may have to be institutionalized or removed from their homes just to obtain intensive mental health services.   


    


�  In-home Therapy Services are delivered by one or more members of a team consisting of professional and paraprofessional staff, offering a combination of medically necessary In-Home Therapy and Therapeutic Training and Support. The main focus of In-Home Therapy Services is to ameliorate the youth’s mental health issues and strengthen the family structures and supports.  In-Home Therapy Services are distinguished from traditional therapy in that services are delivered in the home and community; services include 24/7 urgent response capability on the part of the provider; the frequency and duration of a given session matches need and is not time limited; scheduling is flexible; and services are expected to include the identification of natural supports and include coordination of care.





�  In-Home Behavioral Services (Behavior Management Therapy and Monitoring) are an outpatient service delivered in any setting where the child/adolescent is naturally located, including the home (including foster homes and therapeutic foster homes), schools, child care centers, respite settings, and other community settings.  This service usually involves a team comprised of a master’s level clinician and a bachelor’s level paraprofessional, and includes a combination of behavior management therapy and behavior management monitoring.





�   Therapeutic Mentoring Services offer structured, one-to-one, strength-based support services between a therapeutic mentor and a youth for the purpose of addressing daily living, social, and communication needs. Therapeutic Mentoring services include supporting, coaching, and training the youth in age-appropriate behaviors, interpersonal communication, problem-solving and conflict resolution, and relating appropriately to other youth, as well as adults, in recreational and social activities.





�   Crisis Stabilization is designed to prevent or ameliorate a behavioral health crisis that may otherwise result in a youth under the age of 21 being removed from his home and are focused on the rapid return of the youth to their home/community environment.  Crisis Stabilization services are available in short-term (typically 24-48 hours and typically no more than 7 days), therapeutic staff-secure settings that provide 24-hour behavioral health care for youth in crisis.  Eliminating crisis stabilization while continuing to develop Mobile Crisis Intervention is especially illogical since the former is the sanctuary for the most challenging children who are evaluated by mobile crisis teams and determined to need a short term setting to stabilize their condition and avoid prolonged institutionalization. 


 


�  The identical service components were incorporated in both parties' proposed remedial plans submitted to the Court in August 2006.  This was the one area where there was complete agreement between the parties and the area that was the greatest consequence to children and families.  See Plaintiffs' Proposed Remedial Plan (Doc. # 338); Defendants' Proposed Remedial Plan (Doc. # 339).


 


�  Significantly, the defendants plan to offer these four remedial services to children who do not have a diagnosis or label of SED, rather than only to SED children.  While this system planning and service delivery decision is generous and appreciated by many families and providers, it does result in expenditures not otherwise required by the Judgment.





�  The unilateral decision to offer these services to non-SED children obviously impacts EOHHS' cost projections, which clearly would be lower if targeted narrowly to SED children. 


�  Discovery may not be necessary where the moving party has failed to make even a threshold showing that he is entitled to the “extraordinary remedy” of modification under 60(b).  Goldy v. Beal, 91 F.R.D. 451, 454 (M.D. Pa. 1981).  For a full discussion of the requirements of Rule 60(b), see Part V, infra.


 


�  Should the Court not conclude that the Motion is deficient on its face, there is no question that the plaintiffs are entitled to discovery.  The rationale underlying the Federal Rules of Civil Procedure's liberal discovery policy is that "[m]utual knowledge of all relevant facts gathered by both parties is essential to proper litigation."  Hickman v.


Taylor, 329 U.S. 495, 507 (1947).  The need for “knowledge of all relevant facts” applies equally in the post-trial period when a party seeks to amend or avoid a judgment.  See Fed. R. Civ. P. 69(a)(2) (“In aid of a judgment or execution, the judgment creditor or successor in interest . . . may obtain discovery . . . .”).  Courts usually will not modify a final judgment without requiring discovery.  See H.K. Porter Co., Inc. v. Goodyear Tire & Rubber Co., 536 F.2d 1115, 1118-19 (6th Cir. 1976); see also Goldy, 91 F.R.D. at 454.  Due to the “social interest involved in the finality of judgments, courts are unlikely to disturb a final judgment unless it has allowed the prevailing party who stands to lose rights obtained at trial has had the opportunity to test the moving parties rational for modification through discovery.  Goodman v. Bowdoin College, 380 F.3d 33, 48 (1st Cir. 2004).  Thus, where a party seeks to modify a judgment that will affect the substantive rights of the prevailing party on the basis of claims not previously subject to discovery, the exchange of information is no less essential than it was before trial.


   


�  The Request for Responses (RFR) for the Emergency Services Program was issued in December 2008, with responses due in late February.  New ESP providers will be selected in March and will transition to the new system over the next three months.


 


�  Significantly, neither the Motion nor the affidavits indicate the magnitude of any additional reductions to MassHealth, the specific services or programs that will be affected, or the concrete impact they may have on children with SED.  Nor do they reveal the programs or services which are likely to exempted from any second round of cuts.  There is no information concerning budget reductions to mental health services for children provided by other state agencies, which constitutes a significant portion of the treatment that is currently available for children with SED.  These facts are vital to an informed assessment of the defendants' actions, as well as the effect of their proposed suspension of the remedial treatment services.  The absence of any information concerning additional reductions in FY09 that might impact children with SED justifies denial of the Motion at this time.  At a minimum, discovery of these facts is necessary to enable the plaintiffs to address the relevance, if any, of this possibility.          





�  Once again, neither the Motion nor the affidavits offer any glimpse into the scope or impact of possible reductions in FY10.  Yet that is precisely the issue upon which the defendants base their Motion, since the proposed modification will have no consequence for activities planned during the current fiscal year (FY09).  Thus the Motion's entire factual support is reduced to a single, somewhat ambiguous sentence in one affidavit: "Current indicators demonstrate that the crisis is likely to persist into FY10."  See Bernard Aff. at 3 (citing a third party source, the Massachusetts Taxpayer's Foundation).   Once again, the absence of any information concerning potential service reductions in FY10 that might impact children with SED justifies denial of the Motion at this time.  At the very least, discovery concerning this projection is appropriate.


    


�   Once again, the failure to support such a critical assumption justifies summary denial of the Motion.  At the very least, the plaintiffs are entitled to probe this key assumption, as it is central to the one year delay that that EOHHS seeks.





�   Although Rufo and much of its progeny involve consent decrees or settlement agreements, courts have generally applied the same framework to litigated judgments in institutional reform cases.  See American Civil Liberties Union v. Schundler, 168 F.3d 92, 97 (3rd Cir. 1999).





�   The changed circumstances may be the result of either unforeseen factual conditions or changes in the applicable law.  EOHHS does claim any alteration in controlling legal principles, and relies entirely upon the factual prong of the Rufo test.  


�  The strategy of filing this Motion solely by one defendant – EOHHS – appears to be an effort to suggest that budget considerations outside that agency are not relevant to the modification requested.  However, all of those involved in the budgetary process, from the Governor on down, are defendants in this case.  These defendants have not joined in this motion, much less endeavored to explain why the $38 million reduction EOHHS claims is needed cannot be found in any other area of the Commonwealth’s budget.  This strategic decision also may reflect an effort to avoid discovery of these other areas.  





�  As noted in Section III, infra, the Motion and affidavits wholly ignore the impact of budget reductions on children's mental health services in the constituent agencies of EOHHS, including DMH, DCF, and DYS.  Conversely, they contain no discussion of alternatives that would not impact children with SED, either within EOHHS or elsewhere in the Commonwealth's budget. 


� See also Inmates of the Suffolk County Jail v. Rufo, 148 F.R.D. 14, 24 (D. Mass. 1993) (“The Sheriff's present claim for modification to allow double-bunking fails because he has made no showing of reasoned exploration of other feasible alternatives that would maintain rather than impair the integrity of the consent decree.”); Hadix v. Johnson, 896 F.Supp. 697, 704-05 (D.C.Mich. 1995) (modification of consent decree requiring degree of out-of-cell activity by prison inmates was not warranted on the ground that levels of prison violence had decreased since the decree, indicating that the prison was better managed and under control; to warrant modification, prison officials had to show that change in level of violence made compliance with the decree substantially more onerous, or unworkable, or detrimental to the public interest, and decrease in violence levels did not affect their ability to comply with out-of-cell activity plan).





�  EOHHS does not claim that CMS has refused such participation or that intends to withhold any federal funding.


�  Even if EOHHS were required to make reductions in its Medicaid budget, it is important to recognize that the Commonwealth's Medicaid program includes both mandatory and optional services as defined by the Medicaid Act.  42 U.S.C. § 1396d.  To choose to cut mandatory Medicaid services such as EPSDT, rather than other optional services, is contrary to federal law.  See  Grier v. Goetz, 402 F.Supp. 2d 876, 884 (M.D. Tenn. 2005) (“proposed modifications must comply with federal Medicaid requirements”). 





�  Where the modifications do not contravene the purpose of the Judgment and do not perpetuate federal violations, changes in fiscal circumstance may justify such suitably tailored programmatic modifications. See Grier v. Goetz, 402 F.Supp. 2d 876, 885, 899-936 (M.D. Tenn. 2005) (permitting modification in process for authorization for prescription drug benefits, appeals and other administrative practices, to the extent that they were suitably tailored and did not conflict with Medicaid Act).  





�  The parties are discussing a discovery schedule, should the Court not find the Motion insufficient on its face. Within the next ten days, the plaintiffs will submit a joint motion or their own motion to establish such a schedule.
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